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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATEOF ILLINOIS

DYNEGY MIDWEST GENERATION, INC.)
(VERMILION POWERSTATION), )

)
Petitioner, )

) PCBNo. 2006-073
v. ) (CAMP PermitAppeal)

)
ILLiNOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn, Clerk SheldonA. Zabel
Illinois PollutionControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ.Bonebrake
Suite11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchifiHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,flhinois60606
Suite11-500
100 WestRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerkofthe Illinois PollutionControl BoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFORSTAY and AFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency,acopyof which is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,
• ______

RobbH. LaymanAssistantCounsel

Dated:November18, 2005
fllinois EnvironmentalProtectionAgency
1021 North Grand AvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OF ILLINOIS

DYNtGY MIDWEST GENERATION,NC.)
(VERMILION POWERSTATION), )

)
Petitioner, )

) PCB No. 2006-073
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(VERMILION POWERSTATION), )

)
Petitioner, )

) PCBNo.2006-073
v. ) (CAMP Permit Appeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

NOW COMES SallyCarterandentersher appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, as oneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sallytaner
AssistantCounsel

Dated: November 18, 2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

OFTHE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(VERMILION POWER STATION), )

)
Petitioner, )

) PCB No. 2006-073
v. ) (CAAPP Permit Appeal)

)
ILLINOIS ENVIRONMENTAL )•
PROTECTION AGENCY, )

)
Respondent. )

MOTION IN OPPOSITION TO
PETITIONER’S REOUEST FOR STAY

NOW COMES the Respondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“illinois EPA”), by andthroughits attorneys, andmovestheIllinois Pollution

Control Board(“Board”) to denythe Petitioner’s, DYNEGY MIDWEST

GENERATION, NC., (hereinafter“Dynegy Midwest Generation”or “Petitioner”),

requestfor astayoftheeffectivenessoftheCleanAir Act PermitProgram(“CAAPP”)

permit issuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityunderthe.CAAPP provisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 IL CS5/39.5(2004),the

Illinois EPA issueda CA.APPpermit to DynegyMidwest Generationon September29,

2005. Thepermitauthorizedtheoperationofanelectricalpowergeneration facility

knownastheVermilion PowerStation. The facility is locatedat 2150NorthCounty

Road in Oalcwood, illinois.
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On November 3, 2005,attorneys for the Petitioner filed this appeal (hereinafter

‘Petition”) with the Board challengingcertain permit conditions containedwithin the

CA.APP permit issuedbythe Illinois EPA. The Illinois EPA receivedan electronic

version ofthe appealon the samedate. Formal notice ofthe appealwasservedupon the

Illinois EPA on November 7, 2005.

As partofits Petition, DynegyMidwest Generationseeksa stayofthe

effectivenessofthe entireCAAPP permit, citing two principal groundsfor its requested

relief. First, Petitioner allegesthat the CA.APP permit is subject to the automatic stay

provision ofthe illinois Administrative ProcedureAct (“APA”), 5 ILCS 100/10-

65(b)(2004). As analternativebasisfor ablanketstayof the CAAPP permit,Petitioner

allegesfacts intended to support theBoard’s useof its discretionary stayauthority.

In accordancewith the Board’s procedural requirements, the illinois EPA may file

a responseto anymotion within 14 daysafter serviceofthe motion. See,351/i. Adm.

Code101.500(d).

ARGUMENT

The Illinois EPA urges the Board to denyPetitioner’s requestfor a stayofthe

effectivenessoftheentire CAAPP permit. For reasonsthat areexplainedin detail below,

Petitioner cannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provision as a matter oflaw. Further, Petitionerhasfailed to demonstratesufficIent

justificationfor theBoardto granta blanketstay ofthe CA.APPpermitunderits

discretionarystayauthority. Giventheabsenceof an alternative request by Petitioner

seekingeither astayofcontestedCA.APP permitconditionsoranyotherreliefdeemed

justandappropriate,theBoardshoulddeclineto grantanystayreliefwhatsoever.
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I. TheCAAPPpermit issuedby theIllinois EPA shouldnot bestayedin
its entiretyby reasonof theAPA’s automaticstayprovision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionatpage5.

TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesatanexisting,majorstationarysourcein

Illinois. Accordingly,the illinois EPAdoesnotdisputethat theCAAPPpermit is

synonymouswith a licensethat is of a continuingnature. Seealso, 5 ILCS100/1-35

(2004)(defining“license” asthe“whole orpartofanyagencypermit...requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthis appeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionerreasonsthat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationof thependingappealbecauseit is theBoard,not theIllinois

EPA, thatmakesthe “final agencydecision”on thepennit. See,Borg-Warner

Corporation v. Mauzy,427 N.E.2d415, 56111.Dec. 335 (31*1 Dist. 1981). The stay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“theexisting license[which] shall continuein full forceandeffect.” See,5 ILCS

100/1-65(b)(2004).Inthis case,that“existing license”is theunderlyingStateoperating
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permits’ thathavebeenseparatelygoverningthe facility’s operationssincetheillinois

EPA’s original receiptofthepermitapplication. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof arenewalfor aNationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforethe illinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncoming outof the
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will not be forthcomingin the instantcaseuntil thePCBruleson the
permitapplication.”

Borg-Warner,56 Ill. Dec.at341. Theillinois EPA concedesthat theBorg-Warner

decisionmaystill reflectgoodlaw and that it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby Illinois courts. Moreover,the illinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedtherespectiverolesofthe illinois EPA andtheBoardin

permittingmattersundertheAct. In this regard,the illinois EPAis fully cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. Illinois

Pollution ControlBoard, 486 NE2d293, 294 (3~Dist. 1985),affirmed,Illinois EPAv.

Illinois Pollution ControlBoard, 503 NE2d343, 345 (111. 1986);ESGWatts,Inc., v.

Illinois Pollution ControlBoard, 676 N.E.2d299, 304 (3~Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhethera CAAPPpennitshouldissuethat ultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possiblethat a facility’s operationduring thependingreviewof the CAMP

permit application was also authorized in a State construction permit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin thiscase, This conclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermitappealproceedings.Foronereason,the

APA’s variousprovisionsshouldnotapplywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenot subjectto thecontestedcaseprovisiOnsoftheAPA. See,415ILCS

5/31.i(e)(2004). In thecaseof theAct’s CA.APPprovisions,asimilarbasisfor

exemptionis providedby thepermitseverabilityrequirementsthatgoverntheIllinois

EPA’s issuanceof CAAPPpermits.

Section39.5(7)oftheIllinois CA.APPsetsforth requirementsgoverningthe

permitcontentfor everyCAAPPpermitissuedby the illinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004) . Section 39.5(7)(i) of the Act providesthat:

“Each CAAPPpennitissuedundersubsection10 ofthisSectionshallincludea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(i) (2004). Thisprovisionrepresentssomethingmorethanthetrivial

or inconsequentialdictatesto an agencyin its administrationof a permitprogram.

Rather,it clearlycontemplatesalegal effect upona permittingactionthat extendsbeyond

thescopeof thepermit’s terms. In otherwords,theGeneralAssemblywasnot simply

speakingto the Illinois EPAbut, rather,to a largeraudience. By observingthata

componentofa CAAPPpermit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof a CAAPPpermitmustcontinueto survive

notwithstandinga challengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exempt somesegmentofthe CAAPPpermit from anykind of

protectivestayduring thepermit appealprocess.Forthis reason,theautomaticstay

provision ofthe APA cannotbe saidto govern CAAPPpennits issuedpursuantto the

Act.

TheBoardshouldalso rejectthePetitioner’sautomaticstayargumenton entirely

separategrounds. Petitioner suggeststhat theAPA’s automatic stayprovision appliesby

virtue ofthelicensingthat is beingobtainedthroughtheCAAPP permittingprocess.

However, theAPA containsa grandfathering clausethat specificallyexemptsan

administrative agencythatpreviously possessed“existing procedureson July 1, 1977” for

contestedcaseor licensingmatters.See,5 ILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Procedural rules have beenin placewith theBoard sinceshortly after its formal

creation. Becausethepermitting schemeestablishedby theAct contemplated appealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes, theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess. Theywerethen, as theyare today, contestedcase

requirementsby virtueoftheirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4 rulemakingandwas subsequentlypublished by the illinois

Secretaryof State’sofficeas “ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,and they required suchproceedings
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to beconductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPart111 containedaplethoraofcontestedcase

requirements,includingprovisionsfor the filing ofapetition (i.e.,Rule304),

authorizationfor hearing(i.e.,Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e., Rules324, 325 and327)and final disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedbytheBoard

on August29, 1974.

The“ProceduralRules”thatoriginally guidedtheBoard in enforcementcasesand

permit appealsformedthebasicframeworkforthecurrent-dayversionof theBoard’s

proceduralregulationspromulgatedat 35 Iii. Adm. Code101-130. Althoug)~theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime,thecorefeaturesof the

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnotmatter

that theAct’s CA.APPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointoforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg.Warner decisionis at oddswith thisargumentand that partofthe

appellatecourt’s ruling held that theMA’s grandfatheringclausedid notapply to theBoard’s rulesfor the
NPDESpermit program.Thecourt’sdiscussionon theissueof thegrandfatheringclauseis inappositehere.
TheNPDESrulesat issuewerewritten in a way that conditionedtheireffectivenessupona futureevent.
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IL The CAAPP permit issued by the Illinois EPAshould not be stayedin
its entirety by reason of Petitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasis for grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat the~BoathstaytheentireCA.APPpermit aspartof its

discretionarystayauthority. See,Petition at pages5-7. While the reasonskut forward

by Petitionermight havesufficedtojustify astayoftheCAAPPpennit’scontested

conditionshadonebeensought,Petitionerfails to demonstratea clearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,theillinois EPA questionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the Illinois EPAhascometo regardblanketstaysofCAAPP

pennitsasincongruouswith theaimsofthe illinois CAAPPandneedlesslyover-

protectivein light of attributescommonto theseappea!s.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetition for reviewofa CAAPPpermit mayincludea requestfor stay. TheBoardhas

frequentlygrantedstays in permitproceedings,oftenciting to thevariousfactors

consideredby illinois courtsatcommonlaw. Thefactorsthatareusuallyexaminedby

theBoardincludetheexistenceofa clearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceofastay,the lackof an adequatelegal remedyanda

Whenthe eventactually took place, theeffectivenessofthe rules occurred after the July 1. 1977,date
establishedin the grandfathering clause. More importantly, in addressingan issuethat wasnot centralto
the appeal,theappellatecourt appearsto have erroneouslyplacedtoomuchemphasison the substantive
permittingproceduresof theNPDES program,rather thanthoseproceduresapplicable to the Board’s
contestedcasehearings. A proper constructionof the MA demandsthat the focusbe placedon the
existingprocedures “specifically for contestedcasesor licensing.” 5 FLCS100/I -S (a)(2004).
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probabilityofsuccesson themeritsof the controversy.See,Bridgestone/FirestoneOff-

roadTire Companyv. illinois EPA,PCB 02-3 1 atpage3 (November1, 2001);

CommunityLandfill Companyand City ofMorris v. illinois EPA, PCBNo. 01-48and01-

49 (consolidated)atpage5 (October19, 2000),citing .Junkuncv. S.f.Advanced

Technology& Manufacturing,498N.E.2d1179 (Vt Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnor musteachone

of thosefactorsbeconsideredby theBoardin everycase.See.Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith an eyetowardthenature

ofthe injury thatmight befall anapplicantfrom havingto comply with permit conditions,

suchasthecompelledexpenditureof”signifzcantresources,”AbitecCorporationv.

illinois EPA, PCBNo. 03-95atpage1 (February20, 2003),or theeffectuallossof

appealrights prior to afinal legal determination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the“likelihood of environmentalharm” for

any stay thatmaybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at 1; CommunityLandfill CompanyandCity ofMorris v. illinois EPA, atpage4.

j. Considerationof traditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someofthe relevantfactorsin

thisanalysis. See,Petition atpages5-7. TheIllinois EPA generallyacceptsthat

Petitionershouldnot berequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsof theCAAPPpermit until after it

is providedits proverbial“day in court.” Petitioner’sright of appeallikewiseshouldnot

be cutshortor renderedmootbecauseit wasunableto obtain alegal ruling beforebeing
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requiredto complywith thosetermsof thepermitthat aredeemedobjectionable.The

illinois EPA recognizesthesereasonsasa legitimatebasis for authorizingastayof

permitconditionscontestedon appeal.However,theyarenotatall instructiveto

Petitioner’sclaim that a stayoftheentireCAAPPpermitis needed.

Judgingby a fair readingof thePetition,Petitionerhaschallengeda relatively

small numberoftheconditionscontainedin theoverall CAAPPpermit,thus leavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Much ofthegist of

Petitioner’sappealpertainsto “periodic monitoring,”includinganumberof provisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringof emissions

thatarepurportedlybeyondthescopeoftheillinois EPA’s statutorypermitauthority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceofastayfor thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhyPetitioner’scompliancewith

uncontestedpennitconditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecrux of CAAPPpermitting requirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

The Illinois EPA doesnot dispute that theCleanAir Act’s (“CAN’) Title V pTograxn,whichformedthe
frameworkfor the Illinois CAMP, requiresonly a marshallingofpie-existing“applicablerequirements”
into a singleoperatingpermit for a major sourceandthat it doesnotgenerally authorize newsubstantive
requirements.See,Appalachian Power Companyv. Illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000); Ohio Public InterestResearchGroup v. Whitman, 386F.3d 792,794 (

6
th Cir. 2004); In re: Peabody

WesternCoal Company, CAA Appeal No.04-01,slip op. at 6 (EAR, February 18, 2005). Asidefrom the
conditions lawfully imposedby the Illinois EPA for periodic monitoring and othermiscellaneousmatters,
the remainder of the CAAPP permit shouldbe comprisedof the pre-existingTequirementsthat were
previously permitted. A casual comparisonof the CAAPP permit andthe Petition suggeststhatthe present
appeal only calls into question a relatively smallfraction of permit conditionscontainedin the overall
CAAPP permit.
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ii. Other related factors

Petitionerarguesthat theabsenceofa blanketstaywould cause“administrative

confusion”becausetheuncontestedconditionsoftheCAAPPpermit would remainin

effectwhile thechallengedconditionswould begovernedbythe“old stateoperating

permits.” Petition aspages6-7. TheIllinois EPAtakesexceptionto akeyassumptionin

thePetitioner’sargument. IntheIllinois s view, thevestigesofany formerState

operatingpermitsfor this CAAPPsourcedissipatedupontheIllinois EPA’s issuanceof

theCAAPPpermiton September29,2005.This areaof discussionmaybeasiguificant

sourceofPetitioner’smisunderstanding,thus explainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthataCAAPPsourcemustabidebythetermsofits

previousStateoperatingpermit, eventhoughthepermitmayhaveexpired,“until the

source’sCAAPPpermithasbeenissued.”See,415ILCS5/39.5(4)(b)(2004).4A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit “shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415 ILCS5/39.5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpermit issuanceandpermit effectiveness

for aCAAPPpermit aresynonymousandthatanyunderlyingStateoperatingpermit

becomesa nullity upon theaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor a source’sobligationto enduponpermitissuance,only to

PetitioneralsoreferencesSection9.1(0of the Act asa sourceof authority for its propositionthat the
State operatingpermitcontinuesin effect until theCAAPPpermit is issued.See,Petition atpageS. This
assertionis erroneous. Section9.1(0applies only to NewSourceReviewpermitsissuedunder the
authority of the CAA, notCAAPP permitsspecifically governedby Section39.5. Although the text of the
subsectionis silent with respectto this distinction, it shouldbe construed with referenceto its context and
surroundingprovisions, which are confinedentirely to specifiedCAA programs. Alternatively, to the
extent thatthe Act’s CAAPP requirements aremore specificto CAAPPpermits, the provisionfound at
Section39.5(4)(b)would apply insteadof the more generalprovision under Section9.1(f).
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havetheCAAPPpermit’s supercedingeffect on theStateoperating permitdelayeduntil

permit effectiveness.

Petitionetapparentlyreadstheabove-referencedprovisionsasthoughthey apply

to theBoard’sfinal action in this appeal. See,Petition at page5. However,this

argumentignoresotherprovisionsof theAct that clearlydepict theIllinois EPA asthe

permit-issuer.No clearerevidenceof this intentcanbe found thanthenumerous

provisionsofSection39.5(9)of theAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationandrole in reviewingthe

CAAPPpermits. See,415ILCS5/39.5(9)(2004).~ OtherprovisionsoftheAct similarly

establishthatpermit issuancedenotestheactionofthe Illinois EPA, not theBoard, in the

contextofCAAPPpermitting.6

As previouslymentioned,the Illinois EPA doesnotdenythat the CAAPP

permittingprocessis analogousto the typeof“administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,theillinois

EPA performsa role underthe Illinois CAAPPthat requires,in essence,adefacto

issuanceof a CAAPPpermit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is a dejure-likefunctionthat,while critical in termsof

See, 4/5 /LCS 5/39.5(9)(b,)(notingrequirementthat the Illinois EPAshall not ‘issue” the proposed
permit if IJSEPAprovidesa written objectionwithin the 45 dayreviewperiod);4/5JLCS
5/39.5(9)Q)(explainingthatwhenthe Illinois EPA is in receiptof a USEPAobjectionarisingfrom a
petition, the “Agency shallnot issuethepermit”); 4)5 ILCS5/39.5(9)(g)(observingrequirementsfor
whenevera USEPAobjectionis receivedby the Illinois EPAfollowing its issuanceof a permit after the
expirationof the45-dayreviewperiodandprior to receiptof an objectionarisingfrom apetition). Notably,
onesuchprovisionstatesthatthe “effectivenessof a pennitor its requirements”is notstayedby virtue of
thefiling of apetition with USEI’A. See,415 ILCS 5/39.5(9)(J).

6 TherequirementsinSection39.5(10),entitled“Final AgencyAction,” recognizethestandardsfor
permit issuanceby the Illinois EPA. 4/5 ILCS S/39.S(IO)(2004). Similarly, the reviewprovisionsfor Title
V permits,codifiedat Section40.2, focuson apermit denial ora grantof a permit with conditionsasa
basis for appealto the Board. See.4/5!LCS5/40.2(a)(2004jThe latterprovisionsevengo sofar asto
reference“final permit action” in relationto the Illinois EPA’s permit decision. Id.
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determining whethera permit issuedby theIllinois EPA becomesfinal, shouldnot color

the meaningof otherlegal terms.7The issuanceor effectivenessof a CAAPP permit is

functionallydistinct from thelegalismsassociatedwith whena CAAPPpermit becomes

final.

Evenputtingasidethelegal semanticsposedby this issue,the thrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

oftheTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentof the CAA Amendmentsof 1990,statesissuedpermitsundera patchworkof

variousprograms. In Illinois and elsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceof majoremissions

andthey frequentlydid notaddresstheapplicabilityof all otherCAA or state(i.e., State

ImplementationProgram(“SW”)) requirements.8TheTitle V operatingpermit program

ensuredthat all ofamajorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doingso, the legislation

soughtto minimize theconfusionbroughtaboutfrom theabsenceofa uniform federal

permittingsystem.9By trying to breathlife into theStateoperatingpermitsbeyondthe

dateofthe Illinois EPA’s permit issuance,Petitioner’sargumentwould actuallyprolong

oneof theveryproblemsthat theTitle V permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’srequestedrelief beliesthe notionthat formerStateoperatingpermits
continueto governthe facility’s operationsuntil the Board issuesits final ruling in this cause.After all, it
is the CAAPPpermit issuedby the Illinois EPA from which thePetitioneris seekinga stay.

See, David P. Novello, TheNewC/eanAir Act Operating PermitProgram: EPA‘s Final Rules,23

EnvironmentalLawReporter10080,10081-10082(February1993).

~ /d.
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Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficientstatementofbasisfor theCAAPP permit is anotherreasonfor stayingtheentire

permit. Petitionatpage7. BecausePetitionertreatsthis issueseparatelyin its Petition,

the flhinois EPAwill not fully addressthemeritsoftheargumentin thisMotion.

However,theIllinois EPAwill briefly respondto the issueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedbythestatuteisaninformationalrequirement

that is meantto facilitateboththepublic andUSEPA’sunderstandingof thepermit

decisionin thedraftphaseofpermitting.See,415 ILCS5/39.5(8)(b)(’2004). It is nota

part of, nordoesit otherwiseaffect, thecontentoftheCAAPPpermit andit doesnotbind

or imposelegal consequencesin thesamemannerthata permititselfdoes.The Illinois

EPAgenerallydoesnot believethatanyperceivedinadequaciesin thestatementof basis

canlawfully rendertheentireCAAPPpermit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in theunderlyingstatementof

basis. To theextentthatsomethingcontainedin astatementofbasisis found

objectionable,or is left outaltogether,the Illinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermit condition,notthestatementitself. The

Petitionershouldnotbe heardto complainofthe inadequaciesofthestatementwhenthe

basisthat givesriseto theappealstemsfrom a permit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,theIllinois EPAdoesnot construe

astatementofbasisasaffectingthevalidity ofthe final CAAPPpermitnorasareason

for voidingthe illinois EPA’s final permit decision.If suchchallengeswererecognized

14
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by theBoard, theycould serveasa pretextfor preventingthefinal issuanceof aCAAPP

permitandresultin perpetuallitigation over a largelyministerialagencyfunction,

TheIllinois EPAis ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPPpermit wassufficientlyadequateasto

complywith theAct. Alternatively, the fllinois EPA ispreparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasa basisfor enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. Onthewhole,the

Petitioner’schargethat thestatementofbasisaffectstheentirepermitis unsupportedby

law andfails to demonstratea probabilityofsuccesson themeritsofthecontroversy.

ilL Significanceof prior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpennit

proceedings.Forthemostp~theextentofthereliefgrantedhasbeenafunctionof the

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entireCAAPPpermit, usuallydoingso withoutmuch substantivediscussion)°

Curiously,all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. In otherCAAPPappealcases,the

Boardgrantedstaysfor the.contestedpermitconditions,againmirroringtherelief sought

‘° See.LoneStarindustries,Inc., v. Illinois EPA, PCBNo. 03-94,slip opinionat 2, (January9, 2003);
Nielsenv. Rainbridge, L.L.C.. v. Illinois EPA, PCBNo. 03-98,slipopinion at 1-2 (February6, 2003);
Saini-GobainContainers,Inc., v. Illinois EPA, PCBNo. 04-47,slip opinionat 1-2 (Noven,be6,
2003);ChampionLaboratories,Inc., v. illinois EPA, PCB No. 04-65,slip opinionat 1 (January 8,2004);;
MidwestGeneration,L.L.C., v. Illinois EPA, PCB No. 04-108,slip opinionat I (January22,2004);Ethyl
PetroleumAdditives,Inc., “. illinois EPA, slip opinionat 1 (February5, 2004); BoardofTrusteesof
EasternIllinois Universityv. illinois EPA, ItS No. 04-110,slip opinionat 1 (February5, 2004).

15



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

bythepetitioningparty.” In afew cases,the Boarddoesnot appearto havegrantedarty

stayprotectionwhatsoever, asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.12

In themajorityoftheafore-referencedcases,theIllinois EPAdid notactively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’3 ft doingso, theIllinois EPA clearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

of resources,it is doubtfulthat theillinois EPAwouldhavearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases. However,

following theBoard’slastoccasionto acton ablanketstayrequestin aCAAPPpermit

appeal,Illinois EPA officials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’4 In thewakeofthis discovery,theillinois

EPA is nowcompelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall ofthe relevantconsiderations

“ See,Bridgesione/Fire.stone0ff-road Tire Companyv. illinois EPA, PCB02-31 atpage3 (NovemberI,
2001);PPGindustries,Inc., v. Illinois EPA,PCBNo. 03-82,slipopinionat 1-2 (February6, 2003);Abitec
Corporationv. Illinois EPA, PCBNo. 03-95,slip opinionat 1-2 (February20,2003); Noveon,Inc., v,
Illinois EPA,PCBNo. 04-102,slip opinionat 1-2 (January22,2004); OasisIndustries,Inc., v. Illinois
EPA. PCBNo. 04-116,slip opinionat 1-2 (May6,2004).

12 See,XCTCLimitedPartnership, v. Illinois EPA, PCBNo. 01-46,consolidatedwith Georgia-Pac4/lc

Tissue,L.L.C., v. Illinois EPA, PCRNo. 01-51; GeneralElectricCompanyv. Illinois EPA, PCBNo. 04-

115 (January22,2004).

“ The Illinois EPAdidfile a joint motion in supportofa stayrequestseekingprotectionfor contested
conditionsof a CAAPPpermit. See,AbitecCorporationv, illinois EPA, ItS No, 03-95,slip opinionat I -

2 (February20,2003).

~ JimRoss,a formerUnit Managerfor theCAAPPUnit of theDivisionof Air PollutionControl’s
PermitsSection,receivedan inquiry from aUSEPA/RegionV representativein Marchof 2004pertaining
tothebroadnatweofthestaysobtainedin CAAPPpennitappealproceedingsbeforetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPA/ItegionV representativesandtheIllinois EPA
regardingthe impactofsuchstayson theseverabilityrequirementsfor CAAPPpermitssetforth in 40
C.F.R.Part70 andthe Illinois CAAPP. (See,SupportingAffidavii ofJim RossattachedtothisMotion).

16



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

necessaryto theanalysis.Accordingly, the Illinois EPAurgestheBoardto reflectupon

additionalfactorsthat havenotpreviouslybeenaddressedto date.’5

iv. Statutory objectives of CAAPP andcommonattributesofpermit

appeals

As discussedearlierin thisMotion,theIllinois CAAPPcommandsthe illinois

EPAto incorporateconditionsinto aCAAPPpermit thataddressrequirements

concerningthe “severability”ofpermitconditions. See,415JLCS5/39.5(7)(i) (2004). To

this end,everyCAAPP permit is requiredto containapermit conditionseveringthose

conditionschallengedin asubsequentpermit appealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobe notedthat the languagefrom theAct’s CAAPPprogrammirrorsthe

provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005edition).

As is evident from thestatutorylanguage,theobvious legislativeintent for this

CAAPPprovision is to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthatarenot beingchallengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith thelaterreferencein thesamesentenceto “anyportions”of thepermit

that arecontested. Becausethecommonlyunderstoodmeaningof theadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediseernablegroupof permitconditions(i.e., uncontested

~ It is notedthat theBoard’sprior rulingsregardingblanketstaysofCAAPPpermits havebeengranted
contingentupon theBoard’sfinalaction in theappealor“until theBoardordersotherwise.”
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conditions)from theotheranother(i.e.,contestedconditions). See,TheAmerican

HeritageDictionary,SecondCollegeEdition;seealso, Webster’sNew WorldDictionary,

Third CollegeEdition (describingprimaryuseof the termas“differing one from another,

ofseveralkinds”). Giventheclearabsenceof ambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

TheIllinois EPAreadilyconcedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPParenot directlybindingon theBoard. However,while the

illinois EPA’smandateunderSection39.5(7)(i)oftheAct’s CAAPPprogramdoesnot,

on its face,affecttheBoard,theprovisioncouldarguablybereadas alimited restriction

on theBoard’sdiscretionarystayauthorityin CAAPPappeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

of somesegmentoftheCAAYP permitduringtheappealprocess.This legislativegoal

cannotbe achievedif blanket staysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbethwarted,reviewingcourtsmustconstrueastatutein amannerthat

effectuatesits objectandpurpose.See,F.D.I.C. v. Nihiser, 799 F.Supp.904(C.D. ill.

1992);Castanedav. illinois HumanRightsCommission,547N.E.2d437 (flI. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtueof the illinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermit appeals.

Id Any suchrestrictionmaynotbeabsolute,asthe Act’s permitcontentrequirementdoesnot necessarily

rule out thepotentialmeritsof a blanketstaywherea permit is challengedin its entirety.As previously
mentioned,the Illinois EPAdisputesthemeritsofPetitioner’sargumentrelatingto apurporteddeficiency
in theCAAPPpermit’sstatementofbasis.
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It is noteworthythat oneofthechiefgoalsoftheCAA’s Title V programis to

promotepublic participation,includingtheuseofcitizen suitsto facilitatecompliance

throughenforcement.~ Theseverabilityrequirementof thePart70 regulations,which

formedthe regulatorybasisfor Section39.5(7)(i)ofthe illinois CA.APP,canbe seenas

anextensionof thisendeavor.BlanketstaysofCAMP permitscouldarguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffect of stayssoughtby Petitionerandothercoal-

fired CAAPPpermitteesin otherappealswould castawidenet. 3lanketstaysof these

recently-issuedCAAPP permitswould effectivelyshieldan entiresegmentofIllinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,which wasmeant

to providea moreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,theIllinois EPAhasobserved

thatmanypermitappealsareof atypethat couldmoreaptly be describedas“protective

appeals.”Thesetypesof appealsare frequentlyfiled becauseaparticularpermit

conditionaffectsanissuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind of contingencynecessitating

additionalpermit review,a newpermit applicationand/orobtainingarevisedpermitfrom

the illinois EPA. Only rarelydoesapennitappealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall oftheCAAPPpermitappeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.” While a

“ See, David P. Novello, TheNewCleanAir ActOperatingPennit Program: EPA‘s FinalRules,23
EnvironmentalLaw Reporter10080, 10081-10082(Februasy1993).
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handfulofcaseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoard for monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPA is oftenan obligatory

participantin manyofthesetypesofcases,this argumentis notmeantto condemnthe

practice. Rather,the relevantpointis thatsignificantportionsof a CAAPPpermit stayed

in its entiretywill bedelayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow thisundercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court” strikesthe Illinois EPAasneedlessly

over-protective.

CONCLUSION

Forthereasonsexplainedabove,the Illinois EPAmovestheBoardto denythe

Petitioner’srequestfor a stayoftheeffectivenessof theCAMP permit in its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Robb H. Layman ~J
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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STATEOF U.SLIINOIS
COUNTY OPSANGAMON

• AFFIDAVIT

• I, JimRoss,beingfirst duly sworn,deposeandstatethat thefollowing statements

set forth in this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthat he believes

thesameto betrue:

1. I arv.currentlyemployedby theIllinois EnvironmentalProtectionAgency

~‘lllinois EPA”) asa SeniorPublicSeMb~.Adminisfratorprofessionalengineer.During

theearlypartof 2004,1was theManagerof the CleanAir Act PermitProgram

(“CAAPP”) Unit in the Division ofAir Pollution Control’sPermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith theillinois EPAsinceMay 1988.

2. As partofmy job responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) atRegionV in Chicago,Illinois, involving various~endingCAMP permit

applicationsandissuespertainingto theadministrationoftheCA.APPprogram. By

virtueofmy involvementin theCA.APP permit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andthe illinois EPAin Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermitappealsbefó~ethe

Illinois PollutionControlBoard. The issuewas initially raisedby a representativefrom

USEPAIRegionV, who expressedconcernabouttheimpactofsuchstaysuponthe

severabilityrequirementsof40 C.F.R.Par 70 andthe Illinois CAAPP.

3. I havereadtheMotionpreparedby theIllinois EPA’s attorneysrelatingto
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thismatterand, further, find that the factssetforth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestof my knowledgeandbelief.

Furth~

SubscribedandSworn
To BeforeMe this DayofNovember2005

OFFICIAL SEAL
~ BRENDA BOEIINER :
~ICTwn~uc,sTAmoPIwNOlS

sayethnot.
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CERTIFICATEOFSERVICE

I herebycertify that on the 18th dayofNovember2005, I did send,by electronic

mail with prior approval,thefollowing instrumentsentitled APPEARANCES,

MOTION IN OPPOSITION TO PETITIONER’S REQUEST FOR STAY and

AFFIDAVIT to:

Dorothy Gunn, Clerk
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

andatrue andcorrectcopyof thesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ. Bonebrake
Suite11-500 JoshuaR. More
100 WestRandolphStreet KavitaM. Patel
Chicago,Illinois 60601 SchifiHardin,LLP

6600SearsTower
233 SouthWackerDrive
Chicago,Illinois 6060

Robb H. Layman
AssistantCounsel


